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Tentative Title: Winning at politics, losing at law: The  unconstitutionality of state-level bans on violent videogames 

Legal Issue: New York Assembly Bill A08696 and New York Senate Bill S5888

Key Cases:  Video Software Dealers Ass'n v. Schwarzenegger [C-05-04188 RMW], Interactive Digital Software Ass'n v. St. Louis County
Background:  In June 2007, the New York State Assembly passed a bill [A08696] prohibiting the sale of “violent and indecent” videogames to minors.  According to the bill, it is a Class E felony punishable by up to four years in prison to sell or rent a minor any videogame that includes both pornographic images and egregious violence. Though games that are violent but nonsexual are not regulated by the State Assembly Bill, a companion bill [S5888] passed by the New York State Senate in May 2007 devised a rating system for violent videogames and declared that "no person, partnership, or corporation shall sell or rent or attempt to sell or rent at retail a videogame in contravention of the rating affixed thereto." Politicians in favor of the bills argue that regulating video games is a public health and safety issue, while those in opposition see the bills as a violation of the minors’ and game makers’ First Amendment rights. Though the New York bills have not yet been appealed, similar laws in states such as California, Missouri and Illinois have been struck down in appellate courts.  

Argument: New York State Assembly Bill A08696 and State Senate Bill S5888 should be declared unconstitutional because they compromise the First Amendment rights of minors who attempt to purchase the violent videogames, as well as the First Amendment-protected rights of game makers to make and sell the games.  Precedent has shown that though the physical and psychological protection of minors is a concern, that concern does not give the state a right to abridge First Amendment freedom of expression. Additionally, trying to protect minors from the physical and psychological damage presumably caused by violence is futile; violence itself has become a part of American culture, and if minors are not exposed to violence through videogames, they will be exposed to violence through other media.  Judge Richard A. Posner of the United States Court of Appeals for the Seventh Circuit wrote in the first major videogame case opinion in 2001, that “to shield children right up to the age of 18 from exposure to violent descriptions and images would not only be quixotic, but deforming; it would leave them unable to cope with the world as we know it.” Therefore, the New York state bills are not only unfairly depriving minors of their essential First Amendment protection, but they are also having little or no effect in protecting children.

