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Freedom of Enticement? Floyd County fights 

an adult business’s claim to the right of free expression 


A case is set to be tried in the local courts concerning the new Entice adult superstore located northeast of Rome and an ordinance passed by Floyd County after the store’s opening affecting Entice’s right to operate in its current location. The ordinance prohibits the establishment of adult businesses located within 1,000 feet of land zoned for residential use. However, it also allows for existing adult businesses to apply for a license to continue operation for a limited period of time to cut financial losses. Entice failed to obtain a business license within the 90 days allotted by the May 23 ordinance. Entice is suing the county and asking for the county not to deny them the license with an ordinance based on an old state law (O.C.G.A. § 36-60-3) that has been untested up to this point (Entice v Floyd Co.). 


Floyd County issued a building permit to the owners of Entice in December 2005 to renovate the property, and the building was leased for 21 years. The plaintiffs made their intentions to open an adult store known prior to these actions, and the local paper ran stories about the store two months prior to the store’s opening. Entice would be the county’s first adult store. The plaintiffs conducted extensive research of the county’s regulations and found that no businesses were required to obtain licenses, and that there were no existing regulations regarding the location of stores selling adult merchandise. However, the Floyd County Commission enacted Ordinance 2006-002A on May 23, 2006 after Entice had been open for 21 days (Entice v Floyd Co.). These actions imply that this ordinance is not content neutral, rather it targets a specific genre of speech with the goal of completely suppressing it without any substantial evidence of a greater good that can be achieved by these measures.


Time, place and manner restrictions on the First Amendment are permissible as long as certain conditions are met. These restrictions may impose incidental barriers to expression, but the overall goal is not speech suppression (Carter 3). In order to comply with the first amendment, restrictions must be content neutral, must not completely ban a particular form of expression, must be justified by a substantial government interest, and must be narrowly tailored enough to further the government interest without restricting any more expression than necessary. Failure to meet these conditions demonstrates that this ordinance goes too far in restricting expression (Wellington 141). 

A key element of the restrictions as they relate to Entice is that the rules be content-neutral. The Floyd County ordinance only places restrictions on adult businesses, clearly because of the content of their merchandise. Timeliness is a key factor here. The fact that the ordinance was passed almost immediately after Entice opened suggests that it was targeted at Entice’s content in a way that is unconstitutional according to the First Amendment. Entice was a law-abiding business until the laws were amended to state otherwise. Because the ordinance was enacted in direct response to the opening of Entice, the ordinance cannot claim to be unrelated to the suppression of speech. Floyd County does not require any other businesses in the county to obtain licenses or pay license application fees (Entice v Floyd Co.).

The new law also should not constitute a complete ban on a kind of communication, or it risks being ruled unconstitutional. Entice is the only business of its kind in the county, so forcing it out of business would deprive the county of internal access to many forms of adult expression. If another entrepreneur made an attempt, it would be very difficult if not impossible to find a location in the county that meets the extensive requirements of the ordinance. Not only must the adult business be 1,000 feet away from areas zoned residential (Entice’s problem), but also from churches, schools, parks, and other adult businesses. The state law itself “fails to assure sufficient alternative avenues of communication for sexually explicit expression,” according to Entice’s defense (Entice v Floyd Co.). It is written in such a way that it is possible for a local government to zone out adult businesses completely, which leaves people with out any available alternatives.


The key factor in this case is Entice’s location. The store sits off the highway in an isolated location, so much so that it is only really seen by southbound traffic. The land surrounding Entice is undeveloped, however it is zoned “Suburban Residential,” which is the key fact that places Entice in violation of the ordinance. Not only does the ordinance target Entice with its proximity to land zoned for residential use, it outlines a measurement scheme allowing measurements to be made from “the closest part of any structure . . . containing the sexually oriented business,” according to the case documents, an area that can include signs (Entice v Floyd Co.). 


The state must articulate a substantial interest to justify a restraint on speech, and the reasoning must have direct relevance. If the relevance is indirect, a more narrowly tailored law should be passed and speech should be protected. The substantial interest of the county in this case is to “protect the county and the Shannon area” (Floyd County Commission Chairman John Mayes) from stores of Entice’s nature. However, since the interest is directly related to the content of the expression, the ordinance is judged by a rigid set of standards. When the state legislature enacted the law inspiring the ordinance in question, the main purpose appeared to be the suppression of adult expression (Entice v Floyd Co.). The state legislation provides:

 
“The governing authority of each county and municipal corporation is authorized to enact, for their respective jurisdictions, ordinances which shall have the effect of restricting the operation of adult bookstores, explicit media outlets, and adult movie houses to areas zoned for commercial or industrial purposes; provided, however, that no explicit media outlet or adult movie house shall be located within 1,000 feet of any school building, school grounds, college campus, public place of worship, or area zoned for residential purposes…” (O.C.G.A. § 36-60-3)


This did not prove problematic until Floyd County actually attempted to put the law in action. The state law does nothing to ensure that each county and municipal corporations zone property in a way that gives adult businesses places that meet these requirements. Since the state law itself is not narrowly tailored, any ordinance using this law as primary justification would appear to be unconstitutional (Entice v Floyd Co.). 


The law must be narrowly tailored so that it furthers the state interest that justifies it, but does not restrain more expression than is actually required to further this interest. It was stated in the case Broadrick v. Oklahoma (2001) that if it can be shown that the law punishes a “substantial” amount of protected free speech, that fact alone “suffices to invalidate all enforcement of the law” until it can be narrowly tailored to remove the threat of suppression in the interest of supporting the state’s objective. The state of Georgia makes it difficult to create a truly narrowly tailored ordinance by defining “adult bookstore” as “any commercial establishment in which is offered for sale any book or publication, film, or other medium which depicts sexually explicit nudity or sexual conduct.” By this definition, Entice would technically be Floyd County’s second adult establishment after Barnes & Noble (Entice v Floyd Co.). This broad definition makes any attempt to enforce the law or any ordinance stemming from it unconstitutional.


Another aspect of the opposing argument is that Entice will have negative secondary effects on the community. This argument also appears too broad. A similar case restricting the first amendment rights of a religious group (Praise Christian Center) ran up against the same “secondary effects” justification. The city of Huntington Beach, California was citing negative “secondary effects” to the city in increased traffic and loss in sales tax revenue in a commercial area where the group was trying to build their church (Monk 8). Bottom line – secondary effects can be a much more trivial excuse than it may seem.


The fact that Entice is located in an isolated area minimizes any reference the county makes to many studies of secondary effects of adult establishments, as they analyze the effect of the impact these businesses have in cities, where there is a high concentration of activity in any given area. Many of these studies also look at the effects of a high concentration of adult establishments in an urban area  - studies which have little implication here as Entice is the lone adult business in the county, and resides in a rural area (Vlcek 2).


The state has shown no evidence of considering studies of secondary effects in regards to passing the original law (Entice v Floyd Co.). Other local governments, such as in the case of Encore Videos, Inc. v. San Antonio, lost cases when the Court found that the studies relied on did not support the extensive level of regulation placed upon sexually oriented businesses. One problem found with that particular set of studies was that it made no distinction between off-site businesses (selling videos and novelties) and on-site businesses (providing sexual encounters at the establishment, such as nude dancers or adult theaters). On-site establishments are much more likely to encourage patrons to linger in the area, consume alcohol on or near the site, and engage in activities the general public might find unsavory. Entice being an off-site business poses a low risk of occurrence of any of these secondary effects. Several studies conducted by researchers on the Entice case have found “no evidence of harm caused by take-home only Adult Use” (Entice v Floyd Co.) Entice has shown no actual disruption to the functioning, moral or otherwise, of the community. The store does not display billboards or run ads in local publications.


Most importantly, a substantial government interest should address the concerns of its people. Ordinances of this nature are supposed to be voted upon by the public, and the votes are supposed to be well advertised by the government. In this case the county failed to even bring the issue to a vote. Therefore, it cannot claim substantial government interest because the interest of the government should reflect the interest of the people, which in this case in unknown outside of petitioners (Entice v Floyd Co.).

The protection of the people on the part of Floyd County is in answer to voices of protest from county residents, including a local petition with more than 900 signatures 

(Bowman). However, while these citizens have a right to protest, other non-protesting citizens have a right to have an adult business in their community. No one is being forced to enter the store or purchase its merchandise, and there are enough citizens who wish to indulge in this expression to keep the store open for business. 


The unspoken force of morality drives legislation restricting adult businesses. Morality is a tricky opponent in a legal debate, as it cannot be cited nor can it be ignored. Moral disapproval cannot be a legitimate legal defense of legislation, yet the moral disapproval is what creates the discriminatory attitude that leads people to feel the need for such legislation. This discriminatory attitude causes the amount of First Amendment protection given to adult businesses to be called into question. The problem is that most Americans are generally uncomfortable with public forms of sexual expression, at least to some degree. However, discomfort by the majority does not mean limited rights for those who embrace the expression (Case 19-20).


An area of the law in which there is ambiguity, which could pose problems for Entice has to do with the discrepancy in what constitutes “sexual conduct” and “sexually explicit nudity.” People have widely varying comfort levels regarding sexual material, so it is hard to determine where an “average person” would draw the line. Miller v California provides a test for determining whether or not material is obscene by evaluating three criteria. First, “the average person, applying contemporary community standards, must find that the work, taken as a whole, appeals to the prurient interest.” Secondly, if “the work depicts or describes, in a patently offensive way, sexual conduct or excretory functions specifically defined by applicable state law,” it could be classified obscene. Finally, to be considered obscene “the work, taken as a whole, lacks serious literary, artistic, political, or scientific value”. Materials classified as obscene according to the Miller test do not qualify for First Amendment protection. Adult expression rides the line of obscenity, though most would consent that it is not legally obscene, and therefore can receive the same First Amendment protection as all other forms of speech.  The Miller court also states that there are not, nor should there be, “fixed, uniform, national standards” of what is “patently offensive” (Entice v Floyd Co.). Adult expression is offensive to many, but not legally obscene, so the application of this test fails to defeat Entice’s right to provide outlets for such expression. 


 In Erznoznik v. City of Jacksonville, Justice Powell and the Court approved the use of selective restrictions to promote interests such as protecting children from materials deemed inappropriate for their viewing. However, this approval did not prevent the Court from striking down an ordinance prohibiting drive-in movie theaters from showing nude scenes. The ordinance in question was created because movie scenes could be seen by people outside the movie theater, and people in the community (including children) who had not conceded to watch the movie were being exposed to the content anyway (McDonald 5-6). Entice demonstrates no such intrusion into the community. Patrons are carded upon entering Entice to make sure they are 18 years of age or older. Also, windows are blocked so no one can see anything from the outside. These precautions, combined with precedent defending an establishment that took no such precaution in its community, demonstrate the need for the ordinance to be overturned in defense of free expression.


The ordinance restricting adult establishments in the community is unconstitutional because it suppresses expression without regard to the fact that there are people in the community who embrace that form of expression, as evidenced by the fact that Entice is doing business. The shop does not seek to destruct the moral character of the community, rather to meet a need that existed before the very conception of the shop. Adult expression is quite prevalent in today’s society, despite the moral implications of this genre that are unsettling to many, especially religious groups. However, adult establishments have the right to operate and advertise with the same freedom expression churches enjoy as they express their views to their communities. While the forms of expression are quite opposite one another, church groups must concede that while they may not approve of adult expression, they must tolerate it to guarantee their own freedom of expression to preach against such expression. All people on all ends of the spectrum must tolerate speech even if it directly opposes their own. 

A restriction of adult speech would mean a restriction on all kinds of speech, whether uplifting or harsh, religious or raunchy, educational or trivial, artistic or simplistic. Suppression of one kind of speech will only lead to more restrictions, leading us further away from the First Amendment freedoms our forefathers fought to install. A fight for one’s enemy’s free speech is a fight for one’s own free speech more than anything.
