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Law Paper Topic: National Security Letters and the First Amendment 
Key Cases: Doe v. Gonzales (2005), Doe v. Gonzales II (2007), Freedman v. Maryland (1965), Korematsu v. United States (1944), Ex Parte Quirin (1942) 
Background: Six weeks after the terrorist attacks of September 11, 2001, Congress enacted the USA PATRIOT Act by a vote of 98-1 in the Senate and 357-66 in the House of Representatives. The official title of the Act is an acronym – the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act. The Act seeks, among other things, to enhance coordination among executive branch agencies involved in counterterrorism and law enforcement and to provide new powers to those agencies. Many of the Act’s provisions, like those aimed at preventing money laundering by terrorist organizations and those increasing penalties for terrorist crimes, are relatively uncontroversial. However, others have sparked serious national controversy. Section 2709, for example, permits executive branch agencies to issue National Security Letters - administrative subpoenas requiring recipients, often business owners, to turn over private information and billing records. Significantly the said provision also indefinitely bars NSL recipients from disclosing to the public that the FBI has sought or obtained access to such information. Proponents of Section 2709 defend the primacy of NSLs, characterizing them as “indispensable investigative tools that serve as building blocks in many counterterrorism and counterintelligence investigations”. Critics, on the other hand, assert that the provision in question functions to curtail First Amendment Free Speech rights by barring speech before it occurs. 
Central Issue: Does Section 2907 of the USA PATRIOT Act, by prohibiting NSL recipients from disclosing that the FBI has sought or obtained access to private information or records, violate the freedom of speech guarantee embodied in the First Amendment of the United States Constitution?
Argument: First, because the nondisclosure mandate contained in Section 2907 prohibits speech before it occurs, it is a prior restraint and thus subject to the most exacting standard of judicial scrutiny. Under this standard of review, courts will uphold a challenged law if: (1) it is in pursuit of a compelling or overriding governmental interest, and (2) it is narrowly tailored to achieve that interest, not intruding on the claimant’s right any more than is absolutely necessary. In light of the provision’s goal of protecting the Untied States against international terrorism, it easily passes the requirements of the compelling or overriding governmental interest prong. It fails, however, to meet the requirements of the “narrowly tailored” prong. Because the provision mandates gag orders without durational limits, it is not narrowly tailored to achieve its asserted compelling governmental interest. Thus Section 2907 fails to pass the requirements of the strict scrutiny test and by necessary consequence, is unconstitutional under the First Amendment.             
